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 1.  TIME:  9:00   CASE#: MSC13-00792 
CASE NAME: METLIFE  vs.  ZYLA 
HEARING ON DEMURRER TO 2nd Amended CROSS-COMPLAINT of ZYLA 
FILED BY SENIOR HOMEOWNER ASSISTANCE PROGRAM 2012-1 
* TENTATIVE RULING: * 
 
Hearing continued by stipulation of the parties to January 23, 2017. 
 
 

  

 2.  TIME:  9:00   CASE#: MSC13-00792 
CASE NAME: METLIFE  vs.  ZYLA 
HEARING ON MOTION TO STRIKE 
FILED BY SENIOR HOMEOWNER ASSISTANCE PROGRAM 2012-1 
* TENTATIVE RULING: * 
 
Hearing continued by stipulation of the parties to January 23, 2017. 
 
 

  

 3.  TIME:  9:00   CASE#: MSC13-00792 
CASE NAME: METLIFE  vs.  ZYLA 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Parties to appear.  CourtCall for this appearance is approved. 
 
 

  

 4.  TIME:  9:00   CASE#: MSC15-01556 
CASE NAME: WRIGHT  vs.  VICKREY 
HEARING ON MOTION TO STRIKE 
FILED BY PRESTON WRIGHT 
* TENTATIVE RULING: * 
 
Before the Court is a Motion to Strike Portions of Peter W. Vickrey’s First Amended Cross-
Complaint (“Motion to Strike”) filed by Cross-Defendant Preston Wright (“Cross-Defendant” 
or “Wright”). The Motion to Strike is opposed by Cross-Complainant Peter W. Vickrey (“Cross-
Complainant” or “Vickrey”). 

The Motion to Strike is expansive, seeking to strike nearly 400 lines of the First Amended Cross-
Complaint (“FACC”). The Motion to Strike groups the allegations it seeks to strike into several 
subcategories: (1) Professional Malpractice; (2) Calls and Letters; (3) False and Inaccurate 
Billings; (4) Vickrey’s Mother; (5) Illegality of the Counseling Arrangement; (6) Violations of 
Statutory Provisions; (7) Punitive Damages; and (8) Miscellaneous. 

The Court notes that the parties have already engaged in motion practice regarding the 
allegations of the Cross-Complaint, as a consequence of which the FACC is limited to two 
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causes of action: one for Negligence and one for Intentional Infliction of Emotional Distress. 

Request for Judicial Notice 

Cross-Complainant requests Judicial Notice of the Court’s tentative ruling and order on Cross-
Defendant’s Demurrer to the Cross Complaint as well as two declarations filed in support of 
Cross-Complainant’s Opposition to Cross-Defendant’s Special Motion to Strike Pursuant to 
Code of Civ. Proc. § 425.16 (the “Request”). Cross-Defendant opposes this Request. This 
request is granted. Evid. Code § 452. 

Analysis 

 Punitive Damages Allegations 

Cross-Defendant moves to strike paragraph 79, 84, 92, 93, 95, 96, and 103 pursuant to Code of 
Civ. Proc. § 436 (a) and (b), on the grounds that Cross-Defendant is a “health care provider” 
within the meaning of Code of Civ. Proc. § 425.13(b) and that Counter-Claimant’s claim for 
punitive damages fails to comply with § 425.13(a). 

Cross-Complainant does not dispute that Cross-Defendant is a “health care provider” within the 
meaning of Cal. Code Civ. Proc. § 425.13(b). Cross-Complainant has failed to distinguish Davis 
v. Superior Court (1994) 27 Cal.App.4th 623. Cross-Complainant’s claims for negligence and 
intentional infliction of emotional distress are directly related to the manner in which Cross-
Defendant provided professional services. As a consequence, the complaint is subject to Cal. 
Code Civ. Proc. § 425.13(a).  

Cross-Defendant’s motion to strike paragraphs 79, 84, 92, 93, 95, 96, and 103 on this ground is 
overly broad, however. The Court grants the motion to strike paragraph 84, the last sentence of 
paragraph 93, and paragraphs 95, 96, and 103. 

 “Debt Collector” Allegations 

Cross-Complainant also contends that the Court should strike the last sentence of paragraph 27 
and paragraph 33 in light of the Court’s finding that Wright was not a “debt collector” for 
purposes of the Rosenthal Debt Collection Act. The court grants the motion to strike the last 
sentence of paragraph 27 and strikes from paragraph 33 the sentence “[t]he legal proceeding 
was filed without the prerequisite warning as dictated by California law.” 

 Remaining Allegations 

The Court exercises its discretion, pursuant to Code of Civ. Proc. § 436 to deny the remainder 
of the motion to strike. The policy of the law is to construe the pleadings “liberally … with a view 
to substantial justice.” Code Civ. Proc. § 452. In ruling on a motion to strike, the allegations in 
the FACC are considered in context and presumed to be true. See Clauson v. Sup. Ct. (1998) 
67 Cal.App.4th 1253, 1255.  

As a threshold issue, the Cross-Defendant’s arguments regarding causes of action that are not 
stated in the FACC is not well taken. Failure to state facts sufficient to state a cause of action is 
ground for general demurrer, but not for a Code of Civ. Proc. § 436 motion to strike. Ferraro v. 
Camarlinghi (2008) 161 Cal.App.4th 509, 529. Furthermore, the inability to prove a claim is a 
basis for summary adjudication, not a motion to strike (see Code of Civ. Proc. § 437c(f)(1) 
(summary adjudication appropriate if party contends claim “has no merit”). As a consequence, 
Cross-Defendants contention that it has “statute of limitations” grounds to strike allegations in 
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the FACC based on non-existent causes of action lacks merit. 

Cross-Defendant is left with its contention that the remaining allegations are “irrelevant, 
improper, or conclusory.” The court notes that “conclusory” is not an enumerated grounds for 
striking allegations under Code of Civ. Proc. § 436(a). Cross-Defendant also fails to substantiate 
his argument that any of the remaining contested allegations are “improper.” As a consequence, 
the remainder of the Motion to Strike rests primarily on Cross-Defendant’s contention that the 
contested allegations are not relevant to Cross-Complainant’s claims for negligence and 
intentional infliction of emotional distress.  

Relevant evidence is that “having any tendency in reason to prove or disprove any disputed fact 
that is of consequence to the determination of the action.” Evid. Code § 210; see also People v. 
Kraft (2000) 23 Cal.4th 978, 1034.) The concept of relevance is broadly interpreted. People v. 
Scheid (1997) 16 Cal.4th 1, 14 (trial court has broad discretion in determining the relevance of 
evidence). 

The remainder of the contested allegations are broadly related to Cross-Complainant’s claims: 
they are relevant either to the relationship between the parties (both within and outside of a 
therapeutic relationship), to the Cross-Defendant’s claim for breach of contract (to which Cross-
Complainant’s timeline and billing allegations are indisputably relevant to his defense), and to 
the emotional distress Cross-Complainant alleges he suffered. 

The Court notes that this ruling is without prejudice to Cross-Defendant’s making discovery 
objections on relevance grounds at a later date. 
 
 

  

 5.  TIME:  9:00   CASE#: MSC16-00392 
CASE NAME: FRAZIER  vs.  LO 
HEARING ON MOTION TO STRIKE PUNITIVE DAMAGES FROM COMPLAINT 
FILED BY KARL LO 
* TENTATIVE RULING: * 
 

The unopposed motion to strike is granted with leave to amend.  Any amendment must 
be made no later than November 1, 2016. 

 
 No authority supports the proposition that the act of driving an automobile while under 
the influence of alcohol, without any additional aggravating factors, constitutes "despicable" 
conduct.  (See, Civil Code, § 3294, subd. (c)(1).)  The requirement of showing "despicable" 
conduct was added in 1987, after the publication of the Taylor decision, in which the Supreme 
Court held that deliberate drunk driving could constitute “malice” sufficient to support an award 
of punitive damages.  (Taylor v. Superior Court of Los Angeles County (1979) 24 Cal. 3d 890, 
896-897.)  This new requirement was intended to serve as a substantial, independent limitation 
on the right to recover punitive damages.  (See, College Hospital Inc. v. Superior Court (1994) 8 
Cal.4th 704, 725.)  No California case has found “despicable” conduct in the context of an 
unintentional collision.  (See, Lackner v. North (2006) 135 Cal.App.4th 1188, 1212-13.) 
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     This ruling is based on the insufficiency of the allegations as pleaded, not on the claim that 
the allegations are false.  Nor would a police report constitute admissible evidence of the facts 
set forth in the report. 
 
 

  

 6.  TIME:  9:00   CASE#: MSC16-00436 
CASE NAME: NATIONAL COLLEGIATE  vs.  McCORNELL 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY NATIONAL COLLEGIATE STUDENT LOAN TRUST 2007 
* TENTATIVE RULING: * 
 
 Plaintiff’s motion for summary judgment is denied. 

  The moving papers establish that the loan in question was made on July 19, 2007, and 

states that defendant has never made any payments.  (Dec. of Dudley Turner, Pars. 11, 10.) 

The first payment was due on December 1, 2009.  (Turner Dec., Ex. B [Note Disclosure 

Statement].) (At another point, the evidence indicates that the first payment was due September 

16, 2012.  See turner Dec., Ex. F.)  This action was filed on March 3, 2016.  The answer states 

as an affirmative defense, “on information and belief, statute of limitations.” 

 It appears that the applicable statute of limitations is four years, running from the date 

that each payment was due.  (Armstrong Petroleum Corp. v. Tri-Valley Oil & Gas Co. (2004) 

116 Cal.App.4th 1375, 1388; White v. Moriarty (1993) 15 Cal.App.4th 1290, 1299 ("when an 

instrument is payable in installments, the cause of action on each installment accrues on the 

day following the date the installment is due"); Garver v. Brace (1996) 47 Cal.App.4th 995, 

1000. See CCP section 337 (four years for written instrument).)  Thus, at least some of the 

liability appears to be barred by the statute of limitations.  (There could be other evidence that 

would establish that there was some agreement to extend the due date, or that the default 

resulted in an acceleration of the entire amount due as of a certain date, but such evidence 

does not appear to be before the Court.) 

 Plaintiff asserts that affirmative defenses stated only as legal conclusions with no 

supporting facts need not be negated in this motion, citing FPI Development v. Nakashima 

(1991) 231 Cal.App.3d 367.   That case states only, however, that “a defect in the answer may 

entitle the moving party plaintiff to a summary judgment if the only matter in dispute is a defense 

that has not been intelligibly asserted in the answer.”  (Id., at 382-383.) But the defense here is 

not “unintelligible.”  Moreover, FPI also states that "where the plaintiff is the moving party and 

the defendant relies upon an affirmative defense[,] [i]t is incumbent upon a moving party plaintiff 

not only to show there is no material factual dispute with respect to its cause of action but also 

to show that there is no material factual dispute with respect to the defenses proffered by the 

defendant." (Id., at pp. 381-382.)   

 Ordinarily, “[p]laintiff's initial burden of proof in moving for summary judgment, however, 

[does] not include disproving any affirmative defenses asserted by defendants.”  (Oldcastle 
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Precast, Inc. v. Lumbermens Mutual Casualty Co.  (2009) 170 Cal.App.4th 554, 564.)  In this 

instance, however, the facts indicating a statute of limitations defense actually arise from 

Plaintiff’s own pleadings and evidence.  Accordingly, the Court cannot grant summary judgment. 

 

 

  

 7.  TIME:  9:00   CASE#: MSC16-00436 
CASE NAME: NATIONAL COLLEGIATE  vs.  McCORNELL 
HEARING ON OSC RE: WHY MR McCORNELL'S ANSWER SHOULD NOT BE STRICKEN 
FOR HIS FAILURE TO APPEAR 7/21/16 
* TENTATIVE RULING: * 
 
Parties to appear. 
 
 

  

 8.  TIME:  9:00   CASE#: MSC16-00726 
CASE NAME: TUDOR  vs.  TOWN OF DANVILLE 
HEARING ON MOTION TO COMPEL PLAINTIFF'S DISCOVERY RESPONSES 
FILED BY TOWN OF DANVILLE 
* TENTATIVE RULING: * 
 
Off calendar by stipulation. 

 

 

  

 9.  TIME:  9:00   CASE#: MSC16-00736 
CASE NAME: ROBINSON  vs.  VINCENT 
HEARING ON MOTION TO DISMISS 
FILED BY RICHARD VINCENT 
* TENTATIVE RULING: * 
 

Defendant Richard Vincent’s motion to dismiss is denied. Defendant’s motion to dismiss 

challenges the service of summons and is really a motion to quash service of summons. 

Code of Civil Procedure §415.20 allows an individual to be served with a summons and 

complaint by substitute service. Substitute service is accomplished when a copy of the 

summons and complaint are left at the “person's dwelling house, usual place of abode, usual 

place of business, or usual mailing address…in the presence of a competent member of the 

household or a person apparently in charge of his or her office, place of business, or usual 

mailing address” and thereafter a copy is mailed to the person being served. (Code of Civil 

Procedure §415.20.)  

Evidence Code §647 provides that service by a registered process server raises a 

presumption that service was proper. (See, e.g. American Express Centurion Bank v. Zara 
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(2011) 199 Cal.App.4th 383, 390.) When a registered process server has provided a signed 

proof of service stating that she served the defendant, the burden then shifts to the defendant to 

produce evidence that he was not served. (Ibid.) 

Here, the proof of service of summons and complaint filed with the Court is signed by a 

registered process server and shows that Defendant was served by substitute service at 245 

Camino Pablo in Orinda, California by leaving a copy of the summons and complaint with 

Ramon Sancho and thereafter mailed a copy to Defendant at the same address.  

Defendant provides a declaration from Ramon Sancho stating that he told the process 

server that he was not authorized to accept service for Defendant and that Defendant had an 

address in Alameda, California. Defendant states in his motion that he has a home in Alameda, 

but does not state that the Orinda address was not his dwelling house, usual place of abode, 

usual place of business, or usual mailing address. In addition, Defendant has not provided any 

evidence regarding his relationship, or lack thereof, to the Orinda address.  

Based on the evidence provided, the Court finds that Defendant has not provided 

sufficient evidence to contradict the proof of service from the registered process server. 

Therefore, the Court finds that Defendant was properly served and denies Defendant’s motion 

to dismiss. 

 

 

  

10.  TIME:  9:00   CASE#: MSC16-00736 
CASE NAME: ROBINSON  vs.  VINCENT 
HEARING ON MOTION TO REMOVE PLAINTIFF'S COUNSEL WITH PREJUDICE 
FILED BY RICHARD VINCENT 
* TENTATIVE RULING: * 
 

Hearing required. Attorney Andrew Wolff shall personally appear.  

Defendant Richard Vincent’s motion to remove Plaintiff’s counsel appears to be a motion 
that is more commonly known as a motion to disqualify counsel. There are several reasons why 
an attorney may be disqualified from a case. Based upon the information provided by 
Defendant, it appears that the rules regarding successive representations of clients may apply 
here. 

 “In order to disqualify the attorney, the former client must show that the subjects of the 
successive representations are substantially related. [Citation.] A substantial relationship exists 
where ‘the attorney had a direct professional relationship with the former client in which the 
attorney personally provided legal advice and services on a legal issue that is closely related to 
the legal issue in the present representation. [Citation.] If the former representation involved 
such a direct relationship with the client, the former client need not prove that the attorney 
possesses actual confidential information. [Citation.]’ [Citation.] The attorney is conclusively 
presumed to possess confidential information ‘if the subject of the prior representation put the 
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attorney in a position in which confidences material to the current representation would normally 
have been imparted to counsel.’ [Citations.]” (Khani v. Ford Motor Co. (2013) 215 Cal.App.4th 
916, 920.) 

Even when the substantial relationship test is not met, an attorney can be disqualified 
when it is shown that the attorney has “confidential information that would be material to his 
current representation” of the opposing party. (Khani, supra, 215 Cal.App.4th at 922.) The 
moving party is not required to disclose the actual communications it claims are confidential, but 
“there [must] be some showing of the nature of the communications or a statement of how they 
relate to the current representation without disclosing what was actually communicated… .” 
(Elliott v. McFarland Unified Sch. Dist. (1985) 165 Cal.App.3d 562, 572.) 

Here, Defendant states that Wolff represented Defendant on “various legal matters” 
between 2000 and 2006. Defendant does not, however, provide details regarding these matters.  
Plaintiff did not file any opposition to this motion and has provided no guidance to this Court on 
her thoughts on this motion. The current information provided by Defendant does not provide 
the Court with enough information to find that the substantial relationship test is met or that Wolff 
has confidential information that could be material to the present litigation. Therefore, the Court 
is inclined to deny Defendant’s motion. However, given the potential ethical issues raised, the 
Court would like to hear from Wolff before making a final decision on this motion. 
 
 

  

11.  TIME:  9:00   CASE#: MSC16-00736 
CASE NAME: ROBINSON  vs.  VINCENT 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Parties to appear. 
 
 

  

12.  TIME:  9:00   CASE#: MSL16-02486 
CASE NAME: KIM  vs.  BAIRD 
HEARING ON DEMURRER TO COMPLAINT of KIM FILED BY BECKY BAIRD 
* TENTATIVE RULING: * 
 
            The demurrer is overruled.  Becky Baird is to answer no later than November 1, 2016. 

Plaintiff alleges that defendant Becky Baird (“Baird”) owns the apartment he lived in on 

July 22, 2016.  He alleges that he “had given the alert warnings to the landlord that there has 

been excessive and running noise going on from the ceiling floor at the home by the tenants 

who live at the upper level,” and that “[o]n or about July 22, 2016, the light lamp case felled off 

from the ceiling hitting plaintiff’s head because the tenant living upper room was running around 

the upper floor, which caused a trauma.” 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   39 
HEARING DATE:   10/17/16 

 
 

- 8 - 

Defendant Baird alleges that these allegations do not support a cause of action for 

general negligence, which requires (1) a legal duty to use due care, (2) a breach of such legal 

duty, (3) proximate causation, and (4) injury.  (Ladd v. Cty of San Mateo (1996) 12 Cal.4th 913, 

917.)  Baird argues that the complaint fails because she cannot prevent the dangerous 

condition, because plaintiff “fails to allege any power by Defendant to do anything to alleviate 

this alleged conduct.”  In addition, she argues that the complaint essentially alleges that the 

upstairs tenants were the cause of the injury, not defendants. 

 First, by alleging that Baird is the landlord of his residence, plaintiff sufficiently alleges a 

legal duty to either provide habitable premises (i.e., premises that include ceiling light fixtures 

capable of withstanding the normal activities of tenants living on the floor above the light fixture); 

or (2) to prevent other tenants from using the premises in a manner that creates a danger to 

him.  (McNairy v. C.K. Realty (2007) 150 Cal.App.;4th 1500, 1505-1506 [landlord had duty 

under Civil Code section 1942.4 to provide habitable premises, enforceable through tort action 

for damages]; Stoiber v. Honeychuck (1980 101 Cal.App.3d 903 [damages available where 

landlord breaches implied covenant of habitability]; O’Hara v. Western Seven Trees Corp. 

(1977) 75 Cal.App.3d 798, 802-803 [landlord has duty to take reasonable steps to protect 

tenants from activities of others, in some instances including even criminal acts].)  Second, by 

alleging that he notified Baird of the problem and no action was taken, he has sufficiently 

alleged a breach of that duty.  Third, causation can be inferred from the complaint that Baird’s 

failure to take any action resulted in the falling light fixture.  Fourth, the complaint adequately 

alleges injury, by alleging that the fixture hit him on the head, causing trauma. 

 

  

13.  TIME:  9:00   CASE#: MSN16-1476 
CASE NAME: RE PETITION OF RELIANCE FUNDING LLC 
HEARING ON PETITION FOR APPROVAL OF TRANSFER OF STRUCTURED 
SETTLEMENT  /  FILED BY PETITIONER 
* TENTATIVE RULING: * 
 
Mr. Aldex is to appear.  The Court wishes to inquire as to his understanding of the agreement, 
his past use of prior transfers of funds, and his use of this proposed transfer. 
 

  

14.  TIME: 10:00   CASE#: MSP14-00984 
CASE NAME: GUARDIANSHIP OF THOMAS BOREM 
PROBATE COURT TRIAL RE: PETITION TO APPOINT GUARDIAN 
FILED ON 08/18/14 
* TENTATIVE RULING: * 
 
Tentative ruling procedure does not apply. 
 
 

 

 


